
BEFORE THE COMMISSIONER OF

POLITICAL PRACTICES

In the Matter of the
r\^*h'l -.i -F n^^.i--tsvviltvfqrllL 6varllDL

TIM DOWELL

SIIMMiA,RY OF FACTS AI.ID STATEMEMI OF FINDINGS

Roger Somerville, the incumbent representative and a candidate

for reel-ection in House District TS in the 1-996 general elect.ion,

fileo a complaint against. his opponent in the election, Tim DowelI.

The cnmnl:'i ni- :'l 'l onoc th:tarrsys- LrraL Mr. Dowell violat.ed Mont. Code Ann. S

1?-??-1?'1 l'rr,r m'i srenrcsenf inrr Fen Qnmanri]le's votincr record. in ayrvPlv,vrrgfrrYrlun/.vvu+]r:

campaign flier.

SUMMARY OF FACTS

1. Rep. Somerville and Mr. Dowell were opposing candidates

for the legislative seat in House District 7B in the November 1996

general election.
2. A campaign flier in support. of Mr. Dowell's candidacy was

dist.ributed the week before the election. Rep. Somerville alleges

that the following language in the campaign flier misrepresents his
rrni- i na raaavrl -vve4rrY

Roger Somerville voted for SB 225 which would allow the
sale of state lands t.o private int.erests. (Somerville
vote on 2nd & 3rd reading, SB 225)

Rep. Somervil-Ie contends that Senate Bill (SB) 225 never came up

for a vote on the floor of the House, and t.hat he therefore did not

vote for the bi1l, ds claimed in the fLier.
3. SB 225, introduced on January 23, 1995, sought to require

the sale of certain SLate lands in Daniels, Valley, Garfield, and



Phillips Counties. The bill was referred t.o Lhe Senat.e Committee

on NaLural Res^'rr-aa :nrl a hearing was held on February 6, 1995.

The bill was transmitted to t.he House and referred to the House

Committee on Natural Resources. A hearing was held on March 8,

1995, buL the bill was tab]ed in commit.tee and died on March 16,

1995.

4. Rep. Somerville was not a

on Natural Resources. In addit.ion,

floor of the House for a vote. Rep.

:n onnorf ttn'i f rr t.\ \/.rl- a .\?1 .SB 225 .qrr vy}/vr u urr4 u_),

member of the House Committee

SB 225 did not make it. to t.he

Somerville therefore never had

5. Mr. Dowell was contacted, and referred all inquiries to

his attorney. According to Mr. Dowell's attorney, the campaign

€'l i ^v r.r-- ^rrF f 
^nal-lror 

fnr Mr Tlnr^rol'l l-rrz Dof or D:r'i qnf rn amnl!IICI wd.5 _tJL1 L Lvvgurlg! !v! r'rr . uuwgrr uy I uuu! ! q! rrvu I 4rr ctttlJr\JYEE

of the Montana Democratic Partv in Missoula. Mr. Parisot had

prepared campaign literat.ure for Mr. Dowell in the past, and Mr.

Dowell relied on Mr. Parisot's representaLion t.hat. the information

in the flier was accurate.

6. Peter Parisot is represented by the same attorney

representing Mr. Dowell. An interview with Mr. Parisot was

arranged through his attorney. Mr. Parisot was working for the

Montana Democratic Party in Missoula at the time of this incident,

and had previously prepared political ads for Mr. DoweII. During

a meeting with tutr. Dowell during the last week of t.he campaign, Mr.

Dowel-I requested that Mr. Parisot. investigate Rep. Somerville's

posit.ion on t.he state lands issue, as well as other issues that Mr.



Dowell felt were important to voLers in the Flat.head area, for the

nllrn6se Of nttf l- i no f ncre]- her : n:mn='i an €1ief .ysryv-s v! yuu ulrry uvyELrrE! a Lqult/qryrr !

7 . Mr. Parisot. stated that the last week of the campaiqn was

an extremely busy time. In an effort to complet.e all his projects
he mi sf akenl rz renorl- ed f n Mr. Dowell vot i ncr i nf orm,af i on rFrr=rd'i ncrrrq9rvtr !uYq!uIrIY

SB 288 rather than SB 225.

8. Mr. Parisot. obtained

the MONTCEL voter's guide. On

i-ho i- nn ri nht- h:nrl nn] rrmn---Y --* *...'., IS a

t.he notation:

the vot.ing record information from

page 48 of the guide, beginning in
description of SB 225, followed by

Vote record: 3rd Reading voLe used in the Senate. A rr-tl
indicates a vote for SB 225 and a rt+rt indicates a vote
against

Tmmed.i af el w f r-1 1 ^,.,.1 -- Fl-.i ^ *aF-r.i ^- f L^ *^-e and in therrilrrrsuf,auur.)/ !UIIUW!]]y LII-L> Ll\JL-d'L!\-/If , \JII Lllg Dd.tttc I/AyC

same column as the description of SB 225, is a description of SB

288, which amended a portion of the Montana Environmental Policy

Act. Following that description is the following notation:

VoLe record: 3rd Reading votes used in the Senate and in
the House. A rr-rt indicates a vot.e for SB 288 and a rt+rl

indicates a vote against.

After reading the descriptions of SB's 225 and 288 on page 48 of

the MONTCEL voi.er's guide, Mr. Parisot then reviewed the vot.ing

records on 12 House and Senate bills for Ren. Somerville and a

number of other House members contained on t:aqe 52 of the voter's
crrride Those records list a rt-rr vote for Rep. Somerville on sB

2BB, which indicat,es a vote in favor of that bil1. There are no

voLes list.ed for SB 225 on that Daqe of the MONTCET, vot.er's quide.

Mr. Parisot reported to Mr. Dowell information regarding Rep.



Somerville's vote on SB 288, but he represented it as Rep.

Somerville's vote on SB 225.

g. Mr. Parisot stated that he didn't know the information he

orovided t-o Mr:. Dowel-l was erroneous until after the comnlainf wes

fi Iecl bw Ren- Somerville. Mr. Dowell telenhonecl Mr. Parisot and

inquired about t.he accuracy of the information. Mr. Parisot

i ni ti al I w resoonded that the inf ormation he had nrnrri dcd Tl(i;-rdi ncru!rrY

Pon Qamarrz.i 'l 'l a, c rrni-.i nn ra-O1.d WaS aCC111.ate, bUt When he feCheCkeO

the MONTCEL voter' s guide he discovered the error. Mr. Parisot.

stated that it was an honest mistake and he meant no harm.

STATEMEMT OF FINDINGS

Mont. Code Ann. S 13-37-131 provides:

Misrepresentat,ion of voting record political ciwil
'l ibe] - (1) Tf is unlawful for a person to willfullv or,-9

neqliqently make or publish a false statement about a
candidate's public votinq record or to make or publish a
false statement that reflects unfavorably upon a
candidate's character or morality.
(2) It. is unlawful for a person t.o wilIful1y or neqli-
qentlv provide false informat.ion to a candidate
concerninq another candidate's public votj-nq record when
the person knows or should know that the information wil-l
be made public durinq the course of a campaiqn.
{?) F'or f he rrttrnnqoc nf thi c qor.ri nn J- ho nrrl'rl i a rrnl- i\J/ svvefvr:/ t-r*ng

record of a candidate who was previously a member of t.he
legislature includes a vot.e of that candidate recorded in
committee minut.es or in journals of the senate or the
lrnrrca nf rahraqani- :l-irrac E'ai lrrrc 6f : ne1son tO VefifW. tqrlsru vL q yu!pvrr uv vg!r!J

a nrrl-ll i c wof i ncr rer.nrd i g eviOence of f he nerson, ^q l/uvrrv vvurar:J !suv!u lp gvlggtalE v! utts !/EtDvrr D

wilIful or negligent. conduct if the sLaLement. made by the
nerson clr fhe information provided to t.he candidate is
fa1se.
(4) A person viol-ating subsect.ion (1) or (2) is liable
in a civil action brought by the commissioner or county
attorney pursuant t.o 13-37-L24 for an amount up to
S1 . OnO An ar:t jon orrrsuanf. to this section i s srrhier-f to
fhe nrowision.s of 13-37-]-29 and L3-37-130. iEmchasisv!vv

addedl .



Mont.. Code Ann

follows:

S i-L-2A4 defines negligent and willful acts as

Terms denoting state of mind. Unless the context requires
nilrorr^ri ca rha f nl I nr^ri nn .f ^f initiOnS applV in the MOntanaf urfe

Code Annotated:

(4) "NeglecL'r, "negligence,', "negligent", and "negli-gently" denot.e a want of the attention to the nature or
probable consequences of the act or omission that a
nrttdcnl- man WOUId OfOj nari I r.z o'i rzc .i n :r.i- i nrr i n lI/! uusrrL rud.rl. w(Jul-Ll (JI (]-.r*- ,_J ,ll-s own
ara\n-arne
(5) "Willfu1ly", when applied to t.he intent. with which
an act is done or omitted, denotes a purpose or
willingness to commit. t.he act or make t.he omission
ref erred t.o. It. does not requi-re any intent to violate
the law, to injure another, or E,o acquire any aovanrage.

Applying these statutory provisions, there is insufficient. evidence

that. Mr Dowell wil1f uIl-v or n aa'l i aar r- 'l r r f Ubl i Shed. aI

statement regaroing Rep. Somerviile's voting record. Mr. Dowe1l

relieo on information obtained and provided by Mr. parisot, and

apparently did not conduct any independent research. rt is noL

unreasonable for a candidate for public office to rely on

information provideo by consultants or political parties for the

preparation of campaign lit.erature.
There is also no evidence t.hat Mr Parisot wi1lfullv provided

false information to Mr. DoweII regarding Rep. Somervil-le,s vot.ing

record. There is, however, evidence t.hat Mr. parisot negligently
nrovi decl fal se information t.o Mr Dowell, knowing that the

informatj-on would be made public during the course of the campaiqn

Mont. Code Ann s 13-37-131(2)

Mr. Parisot explained the error as an honest mist.ake

TJnr.rorzor -h i nadveftent act can cOnstitrrf e a nccrl 'i cyenf er-1- i frrv'rv v e! t vv! uertu Gvu uqll VVllDUrUuUg q lrgYrIvurrL qvu r! I



under the circumstances, it amounts to a failure to exercise

reasonable care. Mr. Parisot was aware, from his conversations

with Mr. Dowell, that the issue embodied in SB 225 was a

significant issue in the election. Given the import.ance of t.he

.i^^,,^ I^^ ^L^,,]l L^--^ i-^r --r---rssue, fl€ snoul-d have exercised greater care when attempting to
ascertain the voting record.s of Rep. SomerviIIe. The descript.ions

of SB 225 and SB 288 are clearly set forth in t.he MONTCEL guide.

while both bills are described on page 48 of t.he guide, t.here is no

list.ing of votes on SB 225 on page 52 of the guide. It is
therefore difficult t.o understand how Mr. Parisot mistakenly

believed t.hat Rep. Somerville's votinq record on SB 288 inst.ead

constit.uted his votinq record on SB 225. Mr. Parisot should have

l-aken rrrea1- or Care tO COnfirm that the wotincr rr.r-ord infOrmatiOnLrrg vvulrrY !guv!u

was accuraLe prior to provj-dincl it to Mr. Dowell.

Counsel for Mr. Dowell and Mr. Parisot arques t.hat there can

be no violation of Mont. Code Ann. S 13-37-131 for a neqliqent act.
Q'i -^o Dan c^mefvi1le iS 4 nrrl'r1 i n f i rrrrro. j1p arcl'tFs Lhefe Can ber\vl/. uvrrre! v rrrr f D q yqvrr9 !+yu!9, trg q!vqgp /

no Iiability for statemenE.s regarding Rep. Somervitle unless such

statements are made with malice, apparently relying on New york

Times Co. v. Sullivan , 376 U. S. 254 (1-964) .

In Sullivan the United States Supreme Court, held that a public
official can recover damages from the media for libel- only upon

proof that he had been libeled knowingly or with reckless disregard

for the t.rut.h. Libel- law has historicallv been concerned with

-.1 -- tsl^^Fcrrbu!rr.r9 LlrdL a person's reputation is not seriously diminished.



For

-."5r_l-

examnl p . i n MaSSOn V. NeW Yorker Macra z.ine Tnc , 501 U.S. 496,

(1991), the Supreme Court stated:

We have used the term actual malice as a shorthand to
describe the First Amendment protections for speech
i nirrri ottq J- o rerlrr1- ei i nn f Fmnh=qi a rdAadl

Mont. Code Ann. S 13-37-131's prohibition against. the

misrepresentation of a candidale's voting record has nothing to do

with protecting a public official's reputacion, thus traditional

conceptrs regarding libel are not applicable in this case.

Moreover, the rule established in SuIIivan applies to actions

for jamaoes ]rrorrcrhf l^rw i-hc eI.l eoecJlv jcf:mod nrr'nlin ^ffiCial:

The constitutional guarantees IFirst. and Fourteenth
Amendmentsl require, we think, a federal rule that.
prohibits a public official from recowerinq damaqes for
a defamatory falsehood relatinq to his official conduct
unless he proves that the statement was made wit.h 'ractualmalice" that is, with knowledge that it. was false cr
with reckless disreqard of whether it was false or not.
IEmphasis added].

Sul-livan , 3J 6 U. S . at 27 9 -80 .

follows:

The Court summed up its holding as

We hold today that the Constj-tution delimits a StaLe, s
power to award damaqes for libel in actions brouqht bwpublic officials against critics of their official
conduct. fnmphasis added] .

Mont. code Ann. s 13-37-131 does not permit t.he candidate (nep.

Somervill-e) to recover money damages for an alleged

misrepresent.ation of his voting record, but instead aut.horizes t.he

d!-! ^^^k e r''i rli I rran:l f rr f ram rha narq^n r^rhn mrLac t- hor)Ld.LC L(J bECj\ q U!VI-L Pt::..**-J etts pE!DUrr wtfu Lrrv

mt cra?.)rFao}'tr.e r 1 a')n The St.at.e has a leqitimate interest in
protecE,ing the integrity of t.he election process by requiring that
in political races the voting records of candidates are not



misrepresent.ed, either intentionally or negligently. Mont. Code

Ann. S 13-37-131 implements that legitimate St.ate interest.. The

Supreme Court's ruling in Sullivan does not affect the St.ate,s
abiliLy to enforce this statuLe by seeking a civil penalty when

there is evidence of a negligenc violation.
Based on t.hese findings the matter will be referred. to the

county attorney for his review and possibl_e exercise of
nr^qA-1,i-nri ='l di enroiinn nUfSUant tO MOnt.. COd.e Ann. S 13 _3.1 _I24.4q4 sree-!;-".., o

.: f h
DATED t.his Y ' day of December , 1996 .

ED ARGE9SBRIGHT
Commissioner of Pol-itical Practices


